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In re CV-T-, Respondent

Deci ded February 12, 1998

U.S. Departnment of Justice
Executive O fice for Imm grati on Review
Board of |nmmgration Appeals

(1) To be statutorily eligible for cancellation of renoval under
section 240A(a) of the Immgration and Nationality Act (to be
codified at 8 U.S.C. 8§ 1229b(a)), an alien nust denonstrate that
he or she has been lawfully admitted for permanent residence for
not less than 5 years, has resided in the United States
continuously for 7 years after having been adnitted in any status,
and has not been convicted of an aggravated fel ony.

(2) In addition to satisfying the three statutory eligibility
requirenents, an applicant for relief under section 240A(a) of the
Act must establish that he or she warrants such relief as a matter
of discretion.

(3) The general standards developed in Matter of Marin, 16 | &N Dec.
581, 584-85 (BIA 1978), for the exercise of discretion under
section 212(c) of the Act, 8 U S.C § 1182(c)(1994), which was the
predecessor provision to section 240A(a), are applicable to the
exerci se of discretion under section 240A(a).

Pro se

Robert F. Peck, Assistant District Counsel, for the Inmigration and
Nat ural i zati on Service

Bef ore: Board Panel: HOLMES, FILPPU, and GUENDELSBERGER, Board
Menbers.

HOLMES, Board Member:

In a decision dated July 25, 1997, an Imm gration Judge found the
respondent renovabl e as charged under section 237(a)(2)(B)(i) of the
Immigration and Nationality Act (to be codified at . C.
§ 1227(a)(2)(B)(i)), denied his applications for cancellation of
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removal , asylum and withhol ding of deportation,' and ordered him
renoved from the United States to Vietnam The respondent has
appeal ed. The appeal will be sustained and the respondent will be
granted cancell ation of renoval under section 240A(a) of the Act (to
be codified at 8 U S.C. § 1229b(a))?

The respondent is a 42-year-old native and citizen of Vietnam who
entered the United States as a refugee on March 1, 1983. He becane
a | awful permanent resident of this country in 1991. On June 11,
1997, he was convicted in a superior court for the State of Al aska
of the offense of misconduct involving a controlled substance,
fourth degree, in violation of section 11.71.040 of the Al aska
Statutes. He was sentenced to 90 days in jail. A though the record
of conviction does not reflect the pertinent subsection of the
Al aska Statutes under which he was convicted, an Imm gration and
Nat ural i zati on Service docunent refers to the offense as “M sconduct
involving a Controlled Substance in the Fourth Degree (possession of
cocaine),” and the Service attorney advised the Immigration Judge
that the respondent had pled guilty to “sinple possession of drugs.”

Renmoval proceedings were instituted in June 1997. The respondent
has not contested that he is renovabl e under section 237(a)(2)(B)(i)
of the Act, as an alien convicted of a controlled substance
violation. |Instead, he applied for cancellation of renpval under
section 240A(a) of the Act. The Immgration Judge found the
respondent statutorily eligible for such relief. Then, noting the
absence of pertinent decisions since the enactnent of the |11l egal
Immigration Reform and |Inmmgrant Responsibility Act of 1996,
Di vision C of Pub. L. No. 104-208, 110 Stat. 3009-546 (“II R RA"),
regarding this new section of law, the Inmmgration Judge stated that
she woul d | ook for guidance regarding the exercise of discretion to

! The Inmigration Judge inadvertently referenced section 243(h) of
the Act, 8 U.S.C. 8§ 1253(h)(1994), in her decision. The prior |aw
regardi ng wi t hhol di ng of deportati on under section 243(h) has now
been replaced with a restriction on renmoval in section 241(b)(3) of
the Act (to be codified at 8 U S.C. § 1231(b)(3)). See |11 egal
Immigration Reform and |Inmmgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208,8 305(a), 110 Stat. 3009-546,
3009-597 (enacted Sept. 30, 1996) (“IIRIRA").

2 Due to our decision in this case, we need not address the
respondent’s contentions concerning his request for asylum and
restriction on renpval .



I nterimDecision #3342

the existing case law concerning applications for suspension of
deportation under section 244(a) of the Act, 8 USC
§ 1254(a)(1994), and for relief under section 212(c) of the Act, 8
U S.C 8§ 1182(c)(1994), which were the predecessors to sections
240A(a) and (b) prior to the enactnment of the IIR RA The
| mmigration Judge ultimately concluded that the respondent had not
adequately denmonstrated that he warranted a favorabl e exercise of
di scretion and denied his application for cancellation of renoval.
The respondent appeals fromthe Inmgration Judge's decision in this
regard.

. |1 SSUES

This case presents two principal issues arising from the
respondent’s application for cancellation of renpval under section
240A(a) of the Act. The first is what standards for the exercise of
di scretion should be wused in considering an application for
cancel l ati on of renoval under section 240A(a) of the Act. Secondly,
under the appropriate standards, has this respondent adequately
demonstrated that he warrants, as a matter of discretion
cancel | ati on of renmoval under this section of |aw?

1. FACTS

The respondent, the sole witness in this case, was found by the
| mm gration Judge to have testified credibly. He related that he
was born in Saigon, Vietham in 1956. His elderly parents and sone
of his brothers still reside in that country; however, he has not
been able to contact his parents by mail for over 10 years and his
many attenpts to have friends | ook for them have been unsuccessf ul
The respondent was in the Vietnamese Marine Corps from 1973 unti
1975, when it was disbanded after “the Viet Cong took over.” He
testified that he returned to Saigon in 1975, was inprisoned from
1975 to 1976 because of his mlitary service, and was forced to do
heavy | abor for the Comunists with insufficient food. From 1976 to
1981, he was allowed to work as a mechanic on the condition that he

voluntarily work for the Communists for 1 nonth a year. He
testified that the Communi sts did not |ike those who had previously
been in the Vietnanese Marine Corps. In 1981, he got into a

di sagreement with the police who clainmed he had violated a curfew
even t hough he had reached hone 15 ninutes ahead of time. He fought
with the police and was charged with assaulting a police officer.
He was detained for a week, held separately fromothers, fed once a
day, yelled at because of his prior mlitary service, and told that
he had been a nercenary for the United States forces. After his
parents posted a bond, he and a younger brother fled Vietnam
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The respondent was admitted to the United States as a refugee in
March 1983, and becane a | awmful permanent resident of this country
in 1991. He worked in Los Angeles until 1991, when he noved to
Anchorage. His brother remained in California and he has not been
in touch with himfor many years. The respondent studied English
and speaks and reads well enough to keep a job, read papers, and
wat ch Engli sh-1anguage television. He works as a mechanic and
drives a taxi during the sumer in Alaska, and he fishes or fixes
boat engines in the winter. While in Al aska, he has volunteered to
pi ck up trash and help clean the streets in the city for severa
days each sunmmer when asked to help

The respondent also testified regarding the circunstances of his
conviction. He related that on his way honme from work one day, a
close friend told him that someone wanted to buy cocaine. The
respondent did not have any, but knew someone who previously told
him that he had cocaine avail able. The respondent called this
person to come over and, acting as the m ddl enan, he took the noney
fromhis friend and then gave himthe drugs. He testified that he
had not been paid and that he had only helped his friend once.
After being arrested, the respondent disclosed the drug supplier’s
nane to the police and assisted with his arrest.

The Service introduced into evidence a June 6, 1997, letter witten
to themby the Al aska assistant district attorney who had prosecuted
t he respondent and the other Vietnanese individual involved in the
drug offense. The prosecutor wote that he was “taking the unusua
step of recommending that the INS allow both nen to remain in the
United States.” He noted in part that “[w]hile these men certainly
deserved their convictions, their conduct can only be described as
purely amateur, perhaps the nost amateur drug delivery case | have
encountered.”

I1l. CRITERI A FOR RELI EF UNDER SECTI ON 240A(a) OF THE ACT
Section 240A(a) of the Act provides that the Attorney General may
cancel the renoval of an alien who is inadnissible or deportable if

the alien:

(1) has been an alien lawfully admtted for pernanent
resi dence for not less than 5 years,

(2) has resided in the United States continuously for
7 years after having been adnitted in any status, and
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(3) has not been convicted of any aggravated fel ony.
Section 240A(a) of the Act.

Thus, section 240A(a) sets forth three eligibility requirenents,
but does not provide for the indiscrimnate cancellation of renoval
for those who denobnstrate statutory eligibility for this relief.
Rat her, the Attorney General, or her delegate, is vested with the
di scretion to determ ne whether or not such cancellation is
warranted. Section 240A(a) does not provide express direction as to
how this discretion is to be exercised. Thus, the initial question
before us is what standards should be applied in exercising this
di scretionary authority.

The Imm grati on Judge concluded, in part, that she should | ook to
the case law that had been devel oped regarding the exercise of
di scretion wunder section 212(c) of the Act, the predecessor
provision to section 240A(a) of the Act. The Service agreed with
the I mmgration Judge's conclusion in this regard. W also find
that the application of the general standards developed in the
context of relief under the fornmer section 212(c) of the Act are
appropriate standards for the exercise of discretion under section
240A(a) of the Act.?

The Board has long noted both the wundesirability and “the
difficulty, if not inpossibility, of defining any standard in
di scretionary matters . . . which may be applied in a stereotyped
manner.” Matter of L-, 3 I&N Dec. 767, 770 (BIA A .G 1949).
Accordingly, there is no inflexible standard for determ ning who
shoul d be granted discretionary relief, and each case nust be judged

on its own nmerits. |d. Wthin this context, the Board ruled in
Matter of Marin, 16 |&N Dec. 581, 584-85 (BIA 1978), that in
exercising discretion under section 212(c) of the Act, an

| mmigration Judge, upon review of the record as a whole, “nust
bal ance the adverse factors evidencing the alien's undesirability as
a permanent resident with the social and humane considerations
presented in his [or her] behalf to determ ne whether the granting
of . . . relief appears in the best interest of this country.” W

5 W note that section 212(c) of the Act replaced the seventh proviso
to section 3 of the Inmigration Act of 1917, ch. 29, 39 Stat. 874
(repealed 1952). See generally Matter of S, 5 & Dec. 116 (BIA
1953). In setting out the standards for the exercise of discretion
under section 212(c), the Board | ooked in turn to case |aw that had
devel oped regarding the exercise of discretion under the “seventh
proviso.” See Matter of Marin, 16 |&N Dec. 581, 584-85 (BIA 1978).

5
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find this general standard equally appropriate in considering
requests for cancellation of renoval under section 240A(a) of the
Act .

We also find that the factors we have enunciated as pertinent to
the exercise of discretion under section 212(c) are equally rel evant
to the exercise of discretion under section 240A(a) of the Act. For
exanpl e, favorable considerations include such factors as famly
ties within the United States, residence of long duration in this
country (particularly when the inception of residence occurred at a
young age), evidence of hardship to the respondent and his famly if
deportation occurs, service in this country's arned forces, a
hi story of enployment, the existence of property or business ties,
evi dence of value and service to the conmunity, proof of genuine
rehabilitation if a crimnal record exists, and other evidence
attesting to a respondent's good character. Matter of Marin, supra.
Among the factors deened adverse to an alien are the nature and
under | yi ng circunstances of the grounds of exclusion or deportation
(now renoval) that are at issue, the presence of additiona
significant violations of this country's inmigration |aws, the
exi stence of a crimnal record and, if so, its nature, recency, and
seriousness, and the presence of other evidence indicative of a
respondent's bad character or undesirability as a permanent resident
of this country. 1d.

In some cases, the mnmininum equities required to establish
eligibility for relief under section 240A(a) (i.e., residence of at
| east 7 years and status as a | awful permanent resident for not |ess
than 5 years) may be sufficient in and of thenselves to warrant
favorabl e discretionary action. See Matter of Marin, supra, at 585.
However, as the negative factors grow nore serious, it becones
i ncumbent upon the alien to introduce additional offsetting
favorabl e evidence, which in sone cases may have to invol ve unusua
or outstanding equities. Matter of Edwards, 20 |&N Dec. 191, 195-96
(BIA 1990); see also Matter of Arrequin, Interim Decision 3247 (BIA
1995); Matter of Burbano, 20 |1&N Dec. 872 (BIA 1994); Matter of
Roberts, 20 | &N Dec. 294 (BI A 1991); Matter of Buscem, 19 | &N Dec.
628 (BI A 1988); Matter of Marin, supra.*

“1In the context of the exercise of discretion under section 212(c),
we have held that a showing of counterbal ancing unusual and
out standing equities may be required because of a single serious
crimnal offense or a succession of crimnal acts. This now may be
largely a nmoot point in view of the expanded “aggravated felony”
definition and the ineligibility of anyone convicted of such an

(continued...)
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Wth respect to the issue of rehabilitation, a respondent who has
a crimnal record will ordinarily be required to present evidence of
rehabilitation before relief is granted as a matter of discretion
See Matter of Marin, supra, at 588; see also Mtter of Buscem,
supra. However, applications involving convicted aliens must be
eval uated on a case-by-case basis, with rehabilitation a factor to
be considered in the exercise of discretion. Matter of Edwards,
supra. We have held that a showing of rehabilitation is not an
absolute prerequisite in every case involving an alien with a
crimnal record. See Matter of Busceni, supra, at 196.

As was the case in the context of adjudicating waivers of
i nadm ssibility wunder section 212(c) of the Act, it remains
i ncumbent on the Immigration Judge to clearly enunciate the basis
for granting or denying a request for cancellation of renoval under
section 240A(a). Furthernore, it is still the alien who bears the
burden of denonstrating that his or her application for relief
nerits favorabl e consideration. See Blackwood v. I NS, 803 F.2d 1165
(11th Cir. 1986); Matter of Marin, supra.

Finally, we note in this regard that the Inmigration Judge deened
it appropriate to cite to prior case |law that was “applicable as to
di scretion under section 244(a)(1l) of the Act,” the predecessor
provision to section 240A(b)(1) of the Act, enacted by the I RIRA
However, we have found “it prudent to avoid cross-application, as
between different types of relief from deportation, of particular
principles or standards for the exercise of discretion.” Matter of
Marin, supra, at 586. Thus, as a general rule, we find it best not
to apply case law regarding applications for suspension of
deportati on under section 244(a) of the Act when considering a
request for cancellation of renoval under section 240A(a) of the
Act .

(...continued)

offense for relief under section 240A(a). For exanple, each of the
ali ens whose cases were before us in Matter of Arrequin, Matter of
Bur bano, Matter of Roberts, Mtter of Buscenmi, Matter of Edwards,
and Matter of Marin, would be statutorily ineligible for relief
under section 240A(a) of the Act, without regard to the issue of
di scretion. However, we need not resolve this question today.

7
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I'V. RESPONDENT" S APPLI CATI ON FOR SECTI ON 240A(a) RELIEF

It is uncontested that the respondent in this case is statutorily
eligible for cancellation of renpval under section 240A(a) of the
Act. The deternminative issue is whether he has denpbnstrated that he
warrants such relief in the exercise of discretion. |In this regard,
the Imm gration Judge stated that the main i ssues were whether “the
respondent’s lengthy status in this country and having a brother in
California outweighs his crimnal record” and whether the
respondent’s “ties to the community and his work record nerits a
di scretionary grant of cancellation of removal.” The Immrgration
Judge found the respondent had been a credible w tness, that he had
been in the United States for many years, and that he had worked
hard in this country. She recognized that he did not want to return
to Vietnam but noted that he still spoke Vietnanese fluently, that
the majority of his famly remained there, that there was no show ng
that he could not return to his prior work in that country, that he
had fled fromhis hormel and for personal reasons “as a fugitive from
justice,” and that there was “no evidence” that he had been
persecuted in any way in Vietnam The Inmigration Judge ultimtely
concluded that the “equities presented by the respondent do not
represent the kind of equities required to outwei gh the considerable
evi dence of his undesirability as a permanent resident.”

W initially note that the respondent’s conviction for drug
possession, albeit a serious matter, apparently is the entirety of
his crimnal record in this country. He was sentenced to 90 days in
jail. The conviction was not for an aggravated felony, or the
respondent would be statutorily ineligible for relief. And, in the
context of the respondent’s application for asylum the Service
advi sed the Immgration Judge that the respondent’s conviction was

not for a ‘“particularly seri ous crine.” See section
208(b)(2)(A) (ii) of the Act (to be codified at 8 US.C
§ 1158(b) (2) (A)(ii)). The respondent, who was found to be a

credible witness, related that this had been his only invol venent
with drugs, that it was not something that he had done for noney,
and that he had assisted the police in the arrest of the individual
who had supplied the cocaine. The rather unusual reconmendati on on
the respondent’s behalf by the assistant district attorney who
prosecuted himindi cates that he was cooperative with the police and
that he was an “amateur” rather than an experienced crimnal. Wile
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any drug offense that can result in an alien’s renoval is a serious
adverse matter, the facts of this case nmitigate the seriousness of
this respondent’s conviction record.?®

Mor eover, the respondent has presented significant equities. He
is alawful permanent resident of this country and has resided here
for some 15 years, having entered lawfully as a refugee. He has
| earned English and has evidently been entirely self-supporting.
The Immgration Judge conmmented favorably on his work history,
noting that she had little doubt that he had worked hard in this
country. And, although it is not of particular significance, the
respondent has engaged in sone vol unteer work in Al aska.

W note that to be eligible for relief under section 240A(a) of the
Act, the respondent need not denonstrate that his renoval to Vi etnam
woul d result in any hardship, nor is such a showing a prerequisite
to a favorable exercise of discretion. However, we do consider
rel evant the facts that he was adnitted to the United States as a
refugee from Vietnam that he has been unable to even locate his
parents for many years, that he was found to have testified credibly
that the problens he had in his native country were due, in part, to
his service in the Vietnanmese Marine Corps, and that he had been
accused of having been a “mercenary” of the United States.

Rehabilitation can be a rel evant consideration in the exercise of
discretion. See Matter of Arrequin, supra. The respondent served
90 days for his crime and apparently has since been in |Inmmgration
and Naturalization Service detention. Confinenent can make it
difficult to assess rehabilitation, and we do not find sufficient
evi dence of rehabilitation in this case for it to be weighed as a
favorable factor on his behalf. However, the respondent has only
been convicted of this one crinme, there is no evidence that he has
engaged in any other crimmnal activity in this country, the
assi stant district attorney who prosecuted himhas witten on his
behal f, he apparently has had no negative history while detained,

5 During the course of the proceedings, the Immgration Judge stated
to the respondent that she considered as an adverse natter the fact

that he had “conmitted a crine in Vietham” However, she did not
mention this in the decision itself, other than to indicate that the
respondent’s case presented adverse “factors.” G ven the

respondent’s testinony regarding the events in Vietnam and his
subsequent admi ssion to this country as a refugee, we do not find
the circunstances surrounding his involvenent with the police in
that country to be clear enough to be weighed as a neaningful
adverse consideration in this case.

9
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and on appeal he has expressed renorse for his crinme, pronising to
never again break the lawif forgiven. Although the future always
i nvol ves sonme uncertainty, the totality of these facts would
indi cate that the respondent does not pose a serious ongoing threat
to our society.

Considering the totality of the evidence before us, we find that
the respondent has adequately denonstrated that he warrants a
favorabl e exercise of discretion and a grant of cancellation of
removal under section 240A(a) of the Act. However, we advise the
respondent that having once been granted cancellation of renoval, he
is statutorily ineligible for such relief in the future. See
section 240A(c)(6) of the Act. Thus, any further crinina
m sconduct on his part would likely result in his removal fromthis
country.

ORDER: The appeal is sustained and the respondent is granted

cancel lation of renoval pursuant to section 240A(a) of the
| mmigration and Nationality Act.
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